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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


JANUARY TERM, 1940. 


No. 7545. 

Special Calendar. 


ANNA C. HOWARD, 

vs. 

CHARLES E. HOWARD, 


Appellant, 


Appellee. 


BRIEF FOR APPELLANT, 


JURISDICTIONAL STATEMENT. 

This is a Special Appeal from an Order of the District 
Court of the United States for the District of Columbia 
discharging a Rule issued upon the Petition of the Appel¬ 
lant, directing the Appellee to Show Cause why the Ap¬ 
pellant and her infant child should not be awarded main¬ 
tenance and support, pendente lite, which Order was signed 
on July 12, 1939, by Mr. Justice Daniel W. O’Donoghue. 



The Petition for Allowance of a Special Appeal was 
filed in this Court on August 1, 1939; Appellant stated she 
was in doubt whether the proper method of bringing to 
this Court for Review, an Order denying maintenance, 

I 

pendente lite, was by way of Special Appeal or General 
Appeal. Since that date, however, this Court, by its ac¬ 
tion in the case of Pedersen v. Pedersen , Number 7318, de¬ 
cided on August 14, 1939, indicated that the proper pro¬ 
cedure was by Special Appeal. 

STATEMENT OF CASE. 

This case was heard in the District Court entirely upon 
the record presented herein, both parties having filed their 
pleadings and Affidavits in support thereof. 

The Appellant, on August 4, 1938, filed her Complaint 
for Separate Maintenance and Support (R. 1), alleging 
that the Appellee, on May 17, 1938, without cause, de¬ 
serted her and had failed since that date to contribute 
towards her support. It was also alleged that there were 
no children born of said marriage, but that the Appellant 
was pregnant and expected the birth of a child in March, 
1939 (R. 1). A Rule was issued on August 4, 1938, direct¬ 
ing the Appellee to Show Cause why he should not be re¬ 
quired to pay separate maintenance, pendente lite, to the 
Appellant; this Rule to Show Cause was dismissed for 
want of prosecution on August 8, 1938 (R. 5), before the 
Appellee filed any Answer in these proceedings. 

On September 15, 193S, the Appellant caused another 
Rule to issue against the Appellee (R. 6). The Appellee, 
however, filed an Answer to the Bill of Complaint and to 
this second Rule on September 28, 1938 (R. 7), admitting 
his marriage to the Appellant, and that both parties had 
lived together as husband and wife from the time of their 


marriage until on or about May 17, 1938. It was also ad¬ 
mitted by the Appellee that he had not contributed to the 
support of the Appellant. He denied he deserted the Ap¬ 
pellant without just cause, and admitted that she had in¬ 
formed him of her pregnancy. The Appellee, in his An¬ 
swer, attempts to accuse the Appellant of improper con¬ 
duct and also sets forth a letter received from her on or 
about May 17, 1938, requesting him to leave (R. 9). 

The Appellant, in a reply Affidavit filed September 30, 
1938 (R. 11), denied emphatically any improper conduct 
on her part, and stated that the said letter was written for 
the purpose of arousing the jealousy of her husband at a 
time when she was enraged because of his conduct towards 
her. 

This second Rule and the Answer came on for hearing 
on October 1, 1938, and the Rule was discharged by order 
of Court without prejudice (R. 13). The Order does not 
disclose any ground upon which it was made (R. 13). It 
was conceded, however, that the Appellant was employed 
and earning Twenty Dollars ($20.00) per week, and that 
the salary of the Appellee was One Thousand Three Hun¬ 
dred and Twenty Dollars ($1,320.00) per year. 

On May 3, 1939, the Appellant filed another Petition for 
a Rule to Show Cause (R. 14), in which she stated that 
since the discharge of the last Rule a child had been born 
to her, and that as a result of her confinement she had 
been unemployed for several weeks and had incurred medi¬ 
cal obligations incidental to the birth of said child. 

In the Answer of the Appellee to this Rule, filed on May 
18, 1939 (R. 17), he states for the first time that he is 
sterile and that the child born to the Appellant was there¬ 
fore not his; he also states that he had suffered from an 
acute gonorrhoeal infection in 1924, and that he had been 
examined by Dr. Frederick A. Reuter on April 21, 1939, 
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who on said date reported that he was sterile. Cohabita¬ 
tion with the Appellant is not denied by the Appellee in 
his Answer. 

There is attached to said Answer an Affidavit of Dr. 
Frederick A. Reuter (R. 21), who states that it is “rea - 
.callable to conclude' 1 that the present sterile condition of 
the Appellee dated from 1924. 

This Rule and the Answer came on for hearing on May 
19, 1939, and the Rule was again discharged by the Court 
without prejudice. The Order does not disclose the 
grounds upon which it was made (R. 24). 

The Appellant again on June 12, 1939, filed her Petition 
for a Rule to Show Cause (R. 25), in which she states 
that she had once before, in October, 1934, been pregnant, 
but she had suffered a miscarriage, which occurred ap¬ 
proximately four and one-half months after becoming preg¬ 
nant; she further states that the Appellee, at that time, 
did not raise the question of sterility or deny paternity 
(R. 26). 

There is attached to said Petition the Affidavit of Dr. 
Samuel L. Battles (R. 25), in which it is stated that on 
or about January 20, 1935, the Appellant and Appellee 
visited his office together in order to have the Appellant 
examined to determine whether she was pregnant; it is 
stated further in this Affidavit that the parties were ad¬ 
vised of this pregnancy, and that at no time did the Ap¬ 
pellee state that he was not the father of the child or in¬ 
dicate that he was sterile, but that, on the contrary, the 
said Appellee appeared to be distressed when the miscar¬ 
riage occurred. 

The Petition of Appellant further avers that altnough 
she was deserted by the Appellee on or about May 18, 
1938, nevertheless, the parties herein had lived as husband 





and wife and cohabited on June 7, 1938, and on August 
6, 1938 (R. 26). There are attached to this Petition two 
Affidavits showing that the Appellant and Appellee had 
been observed on various occasions living together as hus¬ 
band and wife between May 18, 1938, and August 5, 1938. 

This last Rule came on for hearing on July 12, 1939, 
and the same was discharged by order of Court until final 
hearing (R. 41). This Order, which is the subject of this 
Appeal, does not disclose the grounds upon which it was 
made. 

It is admitted that the Appellee is employed and is earn¬ 
ing One Thousand Three Hundred and Twenty Dollars 
($1,320.00) per year. It is also admitted that the Appel¬ 
lant is employed and is earning Twenty Dollars ($20.00) 
per -week, and that she has been so employed, with the ex¬ 
ception of several weeks during her confinement aforesaid. 


SUMMARY OF ARGUMENT. 

I. Lower Court Has Authority to Award Separate Main¬ 
tenance and Support, pendente lite. 

II. Lower Court Should Have Awarded Separate Main¬ 
tenance and Support, pendente lite, Upon Record as Pre¬ 
sented Herein. 

III. Court Committed Error in Discharging Rule to Show 
Cause Until Final Hearing. 
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1 ARGUMENT AND LAW. 

I. Lower Court Has Authority to Award Separate 

Maintenance and Support, pendente lite. 

This is a suit for Separate Maintenance brought by a 
wife for herself and on behalf of her infant child. 

The several applications made herein by the Appellant, 
all of which were denied by the Lower Court, were for 
separate maintenance, pendente lite. 

Title 14, Section 75 of the D. C. Code* provides: 

Maintenance of Wife .—Whenever any husband 

1 shall fail or refuse to maintain his wife and minor 

1 children, if any, although able so to do, the court, on 
application of the wife, may decree that he shall pay 

1 her, periodically, such sums as would be allowed to 
her as permanent alimony in case of divorce for the 
maintenance of herself and the minor children com¬ 
mitted to her care by the court, and the payment 
thereof may be enforced in the same manner as directed 
in regard to such permanent alimony.” 

This Court has held that the jurisdiction of the Lower 
.Court to award separate maintenance, pendente lite, in a 
suit for maintenance does not rest solely upon said section 
of the D. C. Code, but that such power is derived also from 
th^ general jurisdiction of Courts of Equity. 

Tolman v. Tolman, 1 App. D. C. 299; 

Lesh v. Lesh, 21 App. D. C. 475; 

Cissell v. Cissell, 61 Fed. (2d) 679, 61 App. D. C. 271. 

II. Lower Court Should Have Awarded Separate 
Maintenance and Support, pendente lite, 

Upon Record as Presented Herein. 

Although the Orders entered by the Lower Court do not 
disclose the grounds upon which they were made, it is our 


opinion that they were made either because the Court took 
the position that it had no jurisdiction to award separate 
maintenance pendente lite in a suit of this nature, or be¬ 
cause the Appellee had filed an Answer and Affidavits 
stating that he was sterile and consequently was not the 
father of Appellant’s child. 

As the question of the jurisdiction of the Lower Court 
to enter an Order pendente lite was not raised or argued 
by counsel for the Appellee, we assume that the refusal to 
award maintenance and support pendente lite was based 
upon the Appellee’s claim of sterility and his denial of 
paternity. 

We thus have a case where, although a valid marriage 
has been admitted and recognized by the Lower Court, 
nevertheless it has refused to recognize the legal and moral 
obligation of a father to support his infant child. There is 
no doubt that the primary duty to support an infant child 
rests upon the father. This duty is absolute. Carey v. 
Carey , 8 App. D. C. 531. The Lower Court, by its action 
in this case, has shifted this burden from the father to the 
mother, and in so doing has overlooked and failed to rec¬ 
ognize one of the strongest presumptions known to law, 
namely, the presumption of legitimacy. 

It is contended that the Lower Court had no choice un¬ 
der the circumstances of this case but to compel the Appel¬ 
lee to contribute towards the support of his infant child, 
pendente lite, notwithstanding his claim of sterility and 
notwithstanding the Ex parte Affidavit of Dr. Reuter 
stating that it was reasonable to conclude that the sterile 
condition of the Appellee dated from 1924. The opinion 
of the doctor, according to his Affidavit, was based partly 
upon a history given to him by the Appellee. There had 
been no opportunity on behalf of the Appellant to cross- 
examine either the Appellee or the affiant, and the Court 
had no right to accept this Affidavit as conclusive on the 
issue of legitimacy or sterility. An Ex parte Affidavit, 
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under no circumstances, is sufficient to overcome the pre¬ 
sumption of legitimacy, especially when based upon an 
opinion derived partly from a history given by a party 
litigant in whose behalf the Affidavit is filed. 

The cases are numerous which hold that the presump¬ 
tion of legitimacy remains until overcome by clear and con¬ 
vincing proof. The Courts are unanimous in holding that 
a child born in wedlock is presumed to be legitimate. This 
presumption is too valuable and too strong to be over¬ 
come by an Ex parte Affidavit, or by the denial of pater¬ 
nity by a father who is attempting to escape his legal 
and moral duty to support his wife and infant child. The 
Law on this subject is too well settled to admit any argu¬ 
ment to the contrary. 

Thus, in the case of “In Re Lentz 283 N. Y. S. 749, de¬ 
cided on December 6, 1935, it is stated: 

“The presumption of legitimacy is one of the strong¬ 
est and most persuasive known to law, and may be 
i overcome only by clear and convincing evidence .” 

And in the case of “In Re Meehan's Estate 135 X. Y. 
S. 723, it is stated, at page 725: 

“It is incumbent upon whoever assails the validity 
1 of the marriage and the legitimacy of the children to 
prove his case, by evidence instead of presumptions, 
i even if that involve proof of a negative.” 

In the case of Commonwealth, etc., v. lacavella, 121 Pa. 
139, it is stated that: 

“The policy of the law strongly favors legitimacy 
! and is opposed to the bastardizing of a child. This 
presumption remains until the contrary is clearly made 
to appear.” 

In “Estate of Lewis," 207 Wis. 159, it is stated: 

“While the presumption of legitimacy may be over- 
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come by evidence, the established law requires a high 
degree of proof to accomplish such a result.” 


And in the case of Riley v . State, 187 Wis. 156, decided 
on May 12, 1925, it is stated, on page 159, that: 

“It is clear that it is the law of this State, based 
upon grounds of public policy as well as that of the 
protection of the good name of children born under 
such circumstances, that a strong degree of proof is 
required to bastardize children born in wedlock.” 

In the case of Commonwealth ex rel. Moska v. Moska : 
107 Pa. Superior Ct. 72, decided July 12, 1932, it is stated 
on page 76: 

“* * • The policy of the law strongly favors 
legitimacy and is opposed to the bastardizing of a 
child. This presumption remains until the contrary is 
clearly made to appear” • * *. 

In the case of Tioga County v. South Creek Township, 
75 Pa. 433, decided 1874, it is stated on page 437: 

“* * * That the parents should be permitted to 
bastardize the child, is a proposition which shocks our 
sense of right and decency, and hence the rule of law 
which forbids it.” # 


In the case of Milone v. Mil one, 290 N. Y. S. 863, de¬ 
cided October 29, 1936, it is stated on page 866: 

“The courts have been loath to stamp a child born 
in wedlock as illegitimate.” * * * 

In the case of Franks v, State, 161 Southern 549, de¬ 
cided May 14, 1935, it is stated on page 550: 

So that, notwithstanding the modern rule 


a • • * 
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as to the legitimacy of children, the presumption of 
1 legitimacy remains one of the highest known to the 
law and not to be overcome except upon the highest 
proof.” * * # 

In the case of Jacobs v. Jacobs , 14G Ark. 45, decided 
November S, 1920, it is stated on page 49: 

“The decided weight of authority is that every child 
born in wedlock is rightly presumed to be the offspring 
of the husband. The presumption must be adhered to 
for the protection of the rights of those who are at¬ 
tempted to be bastardized without any fault on their 
part, to preserve the peace of families and to promote 
the interest of society.” 

We state, on the above presumption alone, it was error 
for the Lower Court to give any consideration whatsoever 
to the Affidavit filed by the Appellee, on a hearing for 
separate maintenance, pendente lite. It was accordingly 
the duty of the Lower Court to compel the Appellee to 
contribute to the support of his minor child until the final 
hearing of this case on its merits. The refusal of the 
Lower Court to award such maintenance and support was 
an abuse of discretion. 

Moreover, the attempt by the Appellee to disown his 
child is very weak and deserves no consideration whatso¬ 
ever. The record in this case discloses that although the 
Complaint for separate maintenance was filed on August 
4, 1938, and the pregnancy of the Appellant was at that 
time known to the Appellee, yet the claim of sterility and 
the denial of paternity is not made until May 18, 1939, 
although previous pleadings were filed by the Appellant 
in this cause. Weaker, still, is his claim, when one con¬ 
siders the failure of the Appellee to deny paternity when 
he was advised of his wife’s first pregnancy at the office 
of Dr. Battles, in 1935. 
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Added to the above'is the Affidavit of Dr. Phillip A. E. 
Stebbing, showing that it is entirely possible for a person 
having a gonorrheal infection in 1924 to have been cured 
and subsequently contract a new similar infection. 

Nowhere in the record is there a charge or an assertion 
by the Appellee that the Appellant has been guilty of 
adultery. No place in the record is there any indication 
that the Appellee has acted as would an outraged husband; 
nor is there an attempt to bring a countersuit against the 
Appellant because of her alleged infidelity. 

To sustain the action of the Lower Court would be to 
aid and encourage scheming husbands to file Answers and 
Affidavits denying paternity of their children in an ef¬ 
fort to evade their legal and moral obligation to support 
such children. To permit the decision of the Lower Court 
to remain undisturbed would constitute a reversal of one 
of the oldest established principles of law, namely, the 
presumption of legitimacy. 


III. Court Committed Error in Discharging Rule to Show 
Cause Until Final Hearing. 

We also submit that the Court committed an error in 
discharging the Rule on July 12, 1939, “until final hear¬ 
ing.” The effect of this Order is to preclude the Appel¬ 
lant from having issued an additional Rule to Show Cause 
regardless of any change in the circumstances of the par¬ 
ties which might occur from that date until the final hear¬ 
ing of this case. To preclude the Appellant irom such 
action is grossly unfair and inequitable. 

It is accordingly respectfully submitted that the Order 
of the Lower Court entered on July 12, 1939, should be 
reversed and that the Court be instructed to award sepa- 
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rate maintenance and support, pendente lite, for the Ap¬ 
pellant and her infant child. 

Respectfully submitted, 

I. IRWIN BOLOTIN, 

SAMUEL B. BROWN, 

1 NATHAN M. BROWN, 

514 Colorado Building, 

Fourteenth and G Streets, N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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United States Court of Appeals for the 
District of Columbia 


No. 7545 


SPECIAL CALENDAR 


ANNA C. HOWARD, Appellant, 


vs. 

CHARLES E. HOWARD, Appellee 


BRIEF OF APPELLEE, CHARLES E. HOWARD. 


Statement of Case. 

This is a suit for separate maintenance and support. 

Appellee in his answer to the Bill of Complaint set forth 
extracts of a letter received by him from the appellant on 
or about May 17, 193S, the authenticity of which was not 
denied, reading as follows: “Chick, I want you to leave— 
please have all your things out by the time I get home to¬ 
morrow * * * you damn liar * * * y OU aro j us t 

a no good S. B. * * * from now on I am going with 

anything, even Joe Healey * * * no t going to miss a 
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damn thing * * * give anything they want * * *” 

(R. 9). In the third petition for a rule to show cause appel¬ 
lant averred that since the discharge of the second rule, a 
child had been born to her (paragraph 3, R. 14). The ap¬ 
pellant in the fourth petition for a rule to show cause 
falselv averred that since the third rule to show cause was 
filed her child was born (paragraph 3, R. 25). The affidavit 
of Dr. Reuter quoted in the brief of the plaintiff to the effect 
that it is reasonable to conclude that the present sterile 
condition of appellee dated from 1924, omits the final words 
of this affidavit, which reads as follows: “* * * That 

there is no evidence either in his prostate, seminal vesicles 
or epididymes of recent infection, and this sterile condi¬ 
tion certainly predates May, 1938” (R. 22). Appellant 
filed the bill of complaint on August 4, 1938, and the an¬ 
swer of the defendant was filed on September 28, 1938 
(R. (31). The cause was calendared by the appellee Sep¬ 
tember 8, 1939. 


Summary of Argument. 

1. The lower court was not required to award mainten¬ 
ance, pendente lite. The applicable statute does not require 
such allowance. 

2. | The case was not calendared by the appellant until 
September 8,1939, more than 11 months after the case was 
at issue and could have been calendared. If the cause had 
been promptly calendared a hearing on the merits would 
in all probability have been had before this Special Appeal 
could have been heard. 

3. Appellant offered nothing to controvert the affidavit of 
Dr. Frederick A. Reuter to the effect that appellee was cer¬ 
tainly sterile prior to May, 1938, which would be the extreme 
date upon which a child born March 24, 1939, could be 
conceived. 
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ARGUMENT. 

I 

The Lower Court Was Not Obliged to Grant Maintenance, 

Pendente Lite. 

While it is true that it has always been the practice in the 
District Court of the United States for the District of Colum¬ 
bia in a maintenance suit to award the wife maintenance 
pendente lite, at its discretion, the applicable statute makes 
no reference to this procedure. Section 75 of Title 14 of the 
Code of the District of Columbia, reads as follows: 

“Maintenance of Wife.—Whenever any husband 
shall fail or refuse to maintain his wife and minor chil¬ 
dren, if any, although able so to do, the court, on applica¬ 
tion of the wife, may decree that he shall pay her, peri¬ 
odically such sums as would be allowed to her as per¬ 
manent alimony in case of divorce for the maintenance 
of herself and the minor children committed to her care 
by the court, and the payment thereof may be enforced 
in the same manner as directed in regard to such 
permanent alimony.” 

It will be noted that this section of the statute is in contra¬ 
distinction to Section 70 of Title 14 of the Code of the Dis¬ 
trict of Columbia, which expressly provides for an award of 
alimony, pendente lite, as an incident to a suit for divorce 
or annulment. 

Every petition for a rule to show cause, except the first, 
was argued before the lower court and the autlioritv of itself 
to grant an allowance, pendente lite, was never in issue. The 
argument in every case turned upon the facts and any pre¬ 
sumption that the court dismissed the various rules on 
account of its doubt as to its authoritv to award the same in 
a maintenance suit is wholly unwarranted. 

This Court in the case of Pederson vs. Pederson , 67 Wash¬ 
ington Law Reporter, 875, decided August 14, 1939, dis- 
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cubses the questions mentioned above, but could have had 
no effect on the minds of the four different judges of the 
lo\Ver court who each dismissed a Rule to Show Cause, inas¬ 
much as the dismissal of the fourth rule, the last asking for 
alimony, pendente lite, was dismissed prior to that date, to 
wit, July 12,1939. 

It is submitted that the District Court of the United States 
for the District of Columbia, while not compelled to award 
separate maintenance, pendente lite, to a wife, has discre¬ 
tionary powers so to do, which in view of the above cited stat¬ 
ute is not subject to review by this Court. 

II 

The Cause Was Not Brought in Good Faith 

Under the rules of the District Court of the United States 

for the District of Columbia, a cause is at issue when the 

answer is filed and mav thereafter immediately be calen- 

* * 

dared. Accordingly this cause might have been calendared 
on September 28,1938, but appellant made no effort so to do, 
until September 8,1939. This certainly raises the strongest 
kind of presumption that appellant does not desire a trial 
on the merits. If action had been taken this case could have 
been heard on the merits before this Special Appeal can be 
heard. It would appear that appellant filed the different 
rules to show cause before different judges in the hope that 
some one of them might order such an allowance. 

It will be noted that in the fourth petition for a rule to 
issue filed June 12, 1938, appellant falsely averred, as it is 
assumed for the purpose of having some new grounds upon 
which to predicate her right to have the rule issue, that since 
the last rule had been dismissed a child had been born to 
her. In the petition for a rule filed May 3, 1939, almost a 
month previously appellant made exactly the same averment. 
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If proper to include in the appellee’s brief for considera¬ 
tion the following facts are submitted to this Honorable 
Court: 

The fifth petition for a rule to show cause filed in this 
cause asked for an allowance for the expenses of prosecut¬ 
ing the within appeal and for counsel fees. This rule came 
on to be heard before Mr. Justice James A. Proctor, then 
sitting in Motions Court. Thereupon Mr. Justice Proctor 
offered, in order to avoid the necessity for prosecution of 
this Special Appeal previously allowed by this Honorable 
Court, to advance the cause for hearing. This offer appel¬ 
lant refused. At that time nothing was before this Hon¬ 
orable Court, as the Record on Appeal had not then been 
filed. 

Ill 

The Sterility of the Appellee Ante-dated the Possible Period 
the Conception Could Have Occurred. 

Appellant offered nothing to controvert the affidavit of 
Dr. Frederick A. Reuter to the effect that appellee was cer¬ 
tainly sterile prior to May, 1938, which would be the extreme 
date upon which a child born March 24, 1939, could be con¬ 
ceived. Appellant attempts to meet the affidavit of Dr. 
Reuter by the affidavit of Dr. Phillip A. E. Stebbing (R. 
57). It will be noted that this affidavit is merely to the 
effect that it is possible for one who had suffered from a 
gonorrhoeal infection in 1924 to have been cured, and sub¬ 
sequently contract a new similar infection. He does not 
answer at all that portion of the affidavit of Dr. Reuter 
which states that he examined appellee on the 21st day of 
April, 1939, and deposes, “* * * that there was no 

evidence either in his prostate, seminal vesicles or epididy- 
mes of recent infection and this sterile condition certainly 
predates May, 1938.” 
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Conclusion. 

The applicable statute does not require the ordering of 
maintenance, pendente lite, in a suit for separate mainten¬ 
ance, the granting or refusal of which is purely discretion¬ 
ary with the justices of that court before whom such peti¬ 
tions may be heard, in accordance with its long established 
practice, but such discretion when exercised is not subject 
to review here. 

Appellant has deliberately avoided a hearing on the mer¬ 
its of lier claim which establishes bad faith on her part. 

Thb' documentary. evidence included in the Record on 
Appeal establishes that appellee was sterile prior to the 
time when appellant must have conceived the child for 
whom she now claims support. 

It is respectfully submitted that the Special Appeal should 
be dismissed. 

Biox B. Libby, 

Jacob Permut, 
Attorneys for Appellee. 
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